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Second Supplement to Memorandum 90-105

Subject: Study L-1036 — Probate Attorney Fees

Ba round

The counsel to the Senate Judiclary Committee has suggested that
Asgsembly Bill 831 (probate attorney fees) be revised to eliminate the
material relating to trustees fees and to eliminate any other
unnecessary material from the bill., This will permit the committee to
readily examine the provisions relating to probate attorney fees,

Unless there is some compelling reason to require a different
decision, the staff believes that it is essential that the bill be

gimplified by revising it to read in substapnce as sget out in Exhibit 1
attached. We are sending this revision out now even though the

committee counsel has not wyet reviewed the revision so that interested
persons will have an opportunity to review it. We urge the Commission

to approve this revision at the July meeting.

Delaying Operative Date Until July 1, 1991

One reason that Assembly Bill 831 is so long is that it is drafted
to become operative on January 1, 1991. The result is that it is
necessary to Include duplicate provisions, some of which amend or add
provisions to the existing Probate Code which will be repealed on July
1, 1991 (to cover the period from Januvary 1, 1991, to June 30, 1991),
and other provisions which enact the same amendments or additions to
the new Probate Code (to apply after June 30, 1991}.

If Assembly Bill 831 is revised to become operative on July 1,
1991, its bulk can be reduced considerably (from 34 pages to about 9
pages) without losing anything except the earlier operative date.
Moreover, as a matter of policy, in view of the delay in enacting
Assembly Bill 831, the delayed operative date would be desirable to
permit lawyers and judges to become familiar with the new law and to
give the Judicial GCouncil time to develop the necessary forms.
Accordingly, the staff believes that it is essential that the operative
date of the bill be delayed until July 1, 1991.

—1-



Trustee's Fees

Assembly Bill 759 (new Probate Code) already contains all of the
recommended provisions In Assembly Bill 831 concerning trustee's fees
(except for the provision found In the first section of AB 831).
Accordingly, we can delete the duplicated provisions from Assembly Bill
831 and retain in Assembly Bill 831 only the provision relating to
trustees fees which is now found in the first section of the bill.

Personal Representative's Fees
Assembly Bill 759 (new Probate Code) already contains all of the

recommended provisions in Assembly Bill 831 relating to compensation of
personal representatives., Accordingly, we can delete the duplicated

provisions from Assembly Bill 831.

Probate Attorney Fees

The new Probate Code (Assembly Bill 759) was drafted on the
assumption that the Commission's recommendation on attorney fees would
be enacted, and it already includes many of the provisions that are
included in Assembly Bill 831 and which can be deleted if the July 1,
1991, operative date is approved.

Assembly Bill 831 must contain the new chapter on probate attorney
fees (pages 12-16) of Exhibit 1. Two other sections of the new Probate
Code require amendment to reflect the change in the operative date of
Assembly Bill 831 from January 1 to July 1 (see Section 10406 on page
35 of Exhibit 1 and Section 10850 on page 36 of Exhibit 1). In
addition, so that the members of the Senate Judiciary Committee will
have before them two other Kkey provisions of the Commission’'s
recommendation, the staff recommended amendment would would make
technical revisions in two other sections of the new Probate Code (see
Section 10585.5 on pages 35 and 36 of Exhibit 1) and Section 10900 {on
pages 36 and 37 of Exhibit 1).

What Happens if AB 831 is Hot Enacted

As pointed out in Memorandum 90-105, the staff iIs seeking to have
Senate Bill 1775 amended so that the new Probate Code will go iInto



effect even though Assembly Bill 831 is not enacted. The amendment to
Senate Bill 1775 would add to that bill a provision that prior law
governing probate attorney fees will govern if Assembly Bill 831 iz not
enacted. Attached as Exhibit 2 are amendments to Senate Bill 1775 to

accomplish this result (the relevant portion is marked)}. We have

provided the counsel to Senator Lockyer with a copy of the amendments,

and he is now reviewing them. The amendments do not provide a complete
statement of the law governing probate attorney fees. If Assembly Bill
831 1Is not enacted, the Commission should recommend an urgency bill
next session to insert detailed provisions based on existing law in
place of the concise statement concerning probate attorney fees that
would be added by the amendment to Senate Bill 1775. In any event, an
urgency bill will be necessary next session to revise the new Probate
Code to pick up the revisions made in the existing Probate Code (but
not in the new Probate Code) by bills enacted this session sponsored by

groups other than the Commission.

Respectfully submitted,

Jchn H. DeMoully
Executive Secretary
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AMENDED IN SENATE JUNE 19, 1990 &

AMENDED IN SENATE APRIL 18, 1990
AMENDED IN SENATE JANUARY 11, 1990

AMENDED IN ASSEMBLY JUNE 1, 1989

AMENDED IN ASSEMBLY MAY 1, 1989
- CALIFORNLA LEGISLATURE—1988-90 REGULAR SESSION

ASSEMBLY BILL No. 831

Introduced by Assembly Member Harris

February 22, 1989

An act to a.mend Sectlon 2051 of the F mancxa.l Code and t0 amend Secfrons
e "Wl 2 - 10 %00, 10595'5
Jo r.fo and
BE6Srand-17000-rirteadduand sononl-See G ,oyaam-f-.
105665:5-186457-nrre1 5056 terot-toadd-ana-roposiGhnpbor-d.s add Chaptoy 1.5
(commencing with Section 9680) to Part 5 of Division 7 of,

.

o : ',r—é“- Probate Gty
to probate law. as added by
c;,q pter 79 of
LEGISLATIVE COUNSEL'S DIGEST Stafvtes

AB 831, as amended, Harris. Probate: estates and trusts. ,1‘- /9905
(1) Existing law regarding the administration of estates ve tlafin
provides for the order of payment of obligations of the estate ~ ‘&'
by the public administrator, the powers and duties of the
personal representative, the compensation of the personal
representative, the hiring of attorneys and other assistants to
aid the personal representative in the administration of the
estate, and court supervision of the personal representative.
This bill would revise the law with regard to those
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provisions. The bill, contingent upon the enactment of a new
Probate Code by AB 759, would add similar provisions to that
new Probate Code on its operative date relative to the hiring
of attorneys and other assistants to aid the personal
representative in the administration of the estate.

(2) Under existing law, if a bank is sold, the seiling and
purchasing banks are required to enter into an agreement
that contain the terms and conditions of the sale. That
agreement may provide for the transfer of all trusts to the
purchasing bank.

This bill would provide that if a trust is transferred under
the agreement, the transfer is good cause for removal of the
trustee.

(3) Under existing law, a trustee may resign only in
specified instances, including with the consent of
beneficiaries.

The bill would provide that if a beneficiary has a
conservator, the conservator may consent to the trustee’s
resignation on behalf of the conservatee without obtaining
court approval.

(4) Existing law provides for the removal of a trustee in
accordance with the trust instrument, by the court on its own
motion, or on the petition of a cotrustee or beneficiary, for
specified grounds.

This bill would also provide for removal of a trustee on
petition of a settlor, and would add excessive compensation to
the grounds for the removal of a trustee.

(5) The bill would provide that in proceedings to remove
a trustee of an irrevocable trust and transfer administration to
a trust company, the court may award the petitioners costs
and attorney’s fees, to be paid by the trustee or the trust, as
determined by the court, if all the adult beneficiaries of the
trust had previously requested the trustee to transfer
administration of the trust to a trust company.

(6) Under existing law, if a trust has no trustee or if a
vacancy is required to be filled, the vacancy shall be filled as
provided in the trust instrument, or the court may appoint a
trustee.

This bill would provide that a vacancy not filled as provided
in the trust instrument may be filled by a trust company that
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has agreed to accept the trust on agreement of all adult
beneficiaries, as specified.

(7) The bill would provide that a trustee may not charge
an increased trustee’s fee unless the trustee first gives at least
60 days’ written notice to each affected beneficiary.

(8) The bill would also provide for judicial review of a

) trustee’s compensation.

(9) Specified provisions of the bill would be repealed on
July 1, 1991.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 2051 of the Financial Code is
amended to read:

2051. (a) The selling and purchasing banks shall
enter into an agreement of purchase and sale which shall
contain all the terms and conditions of the sale and
contain proper provision for the payment of all liabilities
of the selling bank, or of the business, branch, or branch
business sold, and proper provision for the assumption by
the purchasing bank of all fiduciary and trust obligations

10 of the selling bank, or business, branch, or branch
ca 11 business sold. The agreement may provide for the
12 transfer of all deposits of the selling bank or of the
13 business, branch, or branch business sold to the
14 purchasing bank, subject to the right of every depositor
15 of the selling bank or of the business, branch, or branch
16 business so sold to withdraw the deposit in full on demand
17 after such transfer, irrespective of the terms under which
18 it was deposited with the selling bank, and may provide
} 19 for the transfer of all court and private trusts so sold to the
20 purchasing bank.
21 {b) If a trust is transferred under this section, the
22 transfer is good cause for removal of the trustee under the
23 Trust Law, Division 9 (commencing with Section 15000)
24 of the Probate Code. :
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SEC. 3. Section 7623 of the Probate Code is amendfd
to rea¥:

7623.\ (a) As used in this section, “‘addigbnal
compensifion” means the difference betwee the
reasonable\compensation of the public adminisgfator in
administering the estate and the compensationfAwarded
the public adNinistrator under Chapter 1 (cop mencing
with Section 18800) of Part 7. '

(b) The pudic administrator may Me awarded
additional compensation if any of e following
conditions are sati¥ded:

(1) A person haying priority for gppointment as
personal representatlye has bheen givfn notice under
Section 8110 of the pNblic administr tor’s petition for
appointment, and the ‘person has Aot petitioned for
appointment in preferende to the giblic administrator.

(2) The public administ\gtor has Been appointed after
the resignation or removal § a pefsonal representative.

SEC. 4. Section 7662 of th\Prgbate Code is amended
to read: '

7662. The public adminfrator acting under
authority of this article shall g ayyut the money of the
estate, in the order prescrifed 1\ Section 11420, for
expenses of administration, charge\against the estate.
and claims presented to th public adgninistrator before
distribution of the deceflent’s propegty pursuant to
Section 7663. A creditorAvhose claim is Yaid under this
subdivision is not labJ£ for contributio to a creditor
whose claim is presenfed after the paymeng.

SEC.5. Section 766 of the Probate CodeNs amended
to read: \

i666. \a) ExcegPt as provided in Section 76 &3 and in
subdivision (b), phe compensation payable to thi, public
administrator. fr the filing of an application purstgnt to
this article and for performance of any duty or se\vice
connected erewith, is that set out in Par 7
commenchig with Section 10800).

‘b) Thf public administrator is entitled to a minim
compernyfation of three hundred fifty dollars ($350).

SEC/6. Section 8404 of the Probate Code is amended
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tosgad:

840¢. (a) Before letters are issued, the personyf
represyntative (other than a trust company or a pulic
adminis¥ator) shall file an acknowledgment of recejt of
a statemdat of duties and liabilities of the offfce of
personal rdpresentative. The statement shall b# in the
form prescriRed by the Judicial Council. -

(b) The cdurt may by local rule rgQuire the
acknowledgmen of receipt to include tfie personal
representative’s g ial security numberfand driver’s
license number, if Wny, provided that thyf court ensures
their confidentiality.\,

(¢) The statement & duties and ligpilities prescribed
by the Judicial Couneil \does not sugfersede the law on
which the statement is biged. 4

SEC. 7. Section 8547 of ¥e Prq fate Code is amended
to read: /

8547. (a) Subjectto the iy tlons of this section, the
court shall fix the compgtation of the special
administrator. 7

(b) The compensation #¢ the Ypecial administrator
shall not be allowed unjl the closh \of administration,
unless the general persgnal represen twe joins in the
petition for allowancg of the special administrator’s
compensation or thgfcourt in its dlSCI' don so allows.
Compensation for Axtraordinary services\of a special
administrator mayfbe allowed on settlernen of the final
account of th¢f special administrator. 'Rhe total
compensation paid to the special administr¥or and
general persghal representative shall not, together,

exceed the s provided in Part 7 (commencing
Section 108#0) for compensation for the ordinary¥and
extraordi services of a personal representative. If the

same pepbon does not act as both special administratdy
and geyferal personal representative, the compensation
shall e divided in such proportions as the court
detefmines to be just or as may be agreed to by the
spgtial  administrator and  general personal
rgpresentative.

SEC. 8. Section 9651 of the Probate Code is amended

94 110
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R read:
51. (a) A personal representative who in good faith

takey into possession real or personal property, and #/
reasofgbly believes that the property is part of the estatef

of the d¢cedent, is not:

(1) CrXninally liable for so doing.

(2) Civily liable to any person for so doing. 4

(b} The “\personal representative  shall # make
reasonable effdts to determine the true natugf of, and
title to, the property so taken into possessiopf

(c) During his\ or her possession, iMe personai
representative is en¥tled to receive all refts, issues, and
profits of the prop Jty. If the prgberty is later
determined not to be PNt of the estatgfof the decedent,
the personal representati\e shall de iyer the property, or
cause it to be delivered, to\the per #n legally entitled to
it, together with all rentsyissuef, and profits of the
property received by the pdrsoffal representative, less
any expenses incurred in protefing and maintaining the
property and in collecting re @3\ issues, and profits. The
personal representative m ¥ rdquest court approval
before delivering the opert{ pursuant to this
subdivision. /

(d) The court may alfw the persdpal representative
reasonable compens: on for servides rendered in
connection with the gluties specified in \his section as to
property later detegfhined not to be part¥pf the estate of
the decedent, if e court makes one o Xhe following
findings: '

(1} The serfices were of benefit to the ctate. If the
court makeshis finding, the compensatioh and the
expenses ang costs of litigation, including attorjey’s fees
of the attgfney hired by the personal represen\ative to
handle ghe matter, are 2 proper expeNse of
adminigfration. -;

(2) #The services were essential to preserve, pr§ect.
and #haintain the property. If the court makes ¥his
fingding, the court shall award compensation and tye
eypenses and costs of litigation, including attorney’s fed

#t the attorney hired by the personal representative to)

84 130
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hadydle the matter, as an expense deductible from the
renly, issues, and profits received by the persons
repregentative, or, if these are insufficient, as a lig
agains\the property.

SEC.X Chapter 2.5 (commencing with Section §580)
is added %o Part 5 of Division 7 of the Probate C fle, to
read:

CHAPTER .D. HIRING AND PAYING ATT(Q) NEYS,
\ ADVISERS, AND OTHERS  /

/.f.'

9680. (a) Ex ept as restricted or othe; 4 ise provided
by the will or by {ourt order and subjegf to subdivision
(b) and to Sectiory 10804, the person representative,
acting reasonably fo} the benefit of th¢ estate and in the
best interest of inter\sted persons, gfay hire persons to
advise or assist the \personal reffresentative in the
administration of thd estate, i cluding attorneys,
accountants, auditors, Bgchnics / advisers, investment
advisers, or other experty or g fents, even if they are
associated or affiliated witi\thg personal representative.

(b) A provision in the Wfll directing the personal
representative to hire a paj ) Mcular person to advise or
assist the personal represepfati\e in the administration of
the estate is not bmdmg r’! theYpersonal representative,
and the personal represghtative &g ay, but is not required
to, hire that person.

9681. (a) The corgpensation ofVpersons hired under
Section 9680, incluging the attorndy for the personal
representative, shflil be determindd by agreement
between the pegfonal representativeyand the person
hired, and, excgpt as provided in Sectyon 9684 and in
Chapter 3 (corgh encing with Section 110Q0) of Part 8§, is
not subject tgfapproval or review by the dpurt.

(b} Subjegt to Section 9682, if the dededent’s wiil
makes proyision for the compensation of a p§rson hired
under Seftion 9680, including the attorne¥, for the
personalfrepresentative, the compensation profided by
the wi}f shall be the full and only compensation¥or the
servigls of that person.

94 140
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#6382\ (a) The personal representative or a person
hired ulder Section 9680, including the attorney for the
personal'yepresentative, may petition the court & be
relieved Nom a provision of the decedent’s # that
provides foNthe compensation of a person hirgfl under
Section 9680 Y for relief from some other respfiction or
other limiting\provision of the will on yf hiring of
persons by the Mersonal representative. V.

(b) Notice of the hearing on the petitio shall be given
as provided in Sectipn 1220 to all of the fofowing persons:

(1) Each person Ested in Section 1 ¥ 0.

(2) Each known Ngir whose integfst in the estate
would be affected by Ne petition. _

(3) Each known deviéee whose Yiterest in the estate
would be affected by theVpetitiony

(4) The Attorney Gener#|, at thE office of the Attorney
General in Sacramento, if arly pffrtion of the estate is to
escheat to the state and its integst in the estate would be
affected by the petition. A

(c) If the court determin =,,-’/ thyt it is to the advantage
of the estate and in the befft intdgest of the interested
persons, the court may ./’ e an oNder:

(1) Granting relief a;' the triction or other
limiting provision of tife will upoy the terms and
conditions the court spgbifies in the oXder.

(2) Authorizing cogfpensation for tNe person hired
under Section 9680 inffan amount greater\han provided
. . 4 )
in the will. y/ '

9683. (a) Excegf as otherwise provided in this
section, the persghal representative may pyy persons
hired under Sectfon 9680 out of funds of the Astate as a
proper expensefof administration.

(b) If a perghn, including an attorney, is hired¥o assist
the personal fepresentative in the performance¥f the
services of Jhe personal representative for whic\ the
personal rgpresentative is compensated under P\t 7
(commenging with Section 10800}, the person hired s
be paid fut of the personal representative’s own fun®
and noffout of the funds of the estate, except that, at the
requeft of the personal representative, the court may

94 160
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oxder payment out of the estate directly to the persg
assigting the personal representative in the perfo fice
of tiigse services, the payment to be charged againgfand
deduided from the compensation that otherwxs fould
be paid\to the personal representative.

{(c) Nthing in subdivision. (b) limits the ay i- ority of
the persolNg representative to pay out of fyfnds of the
estate for\services of tax counsel, @x auditors,
accountants, @r other tax experts hired fo fhe providing
of services in Yhe computation, reporting, or making of
tax returns, or i\negotiations which may/ he necessary for
the final determ¥pation and payment Bf taxes.

9684. (a) Subjkct to Section 105 and to subdivision
(f) of this sectiyn, on petitig # of the personal
representative or an mterested erson, the court shall
review the following' requesty £ in the petition:

(1) The propriety § emp nent by the personal
representative of any pé hder Section 9680 who has
been or is to be paid ouf} f ds of the estate.

(2) The reasonab]eness f the agreed compensation
under subdivision (a) of $E&ion 9681 of any person who
has been or is to be paigf {outhpf funds of the estate.

(b) Notice of the heafing onghe petition shall be given
as provided in Section §220 to alRpf the following persons:

(1) The personw §se employR ent or compensation is
in guestion.

(2) Each person fisted in Sectlo , 1220,

(3) Each knowff heir whose intel sts in the estate is
affected by the gletition.

(4) Each knglwvn devisee whose mte sts in the estate
is affected by fhe petition.

(5) The 2 forney General, by mail at tNe office of the
Attorney £neral in Sacramento, if any pyrtion of the
estate is tf escheat to the state and its ini\ Fest in the
estate is gffected by the petition.

(c) @h hearing the petition, the court sh Napprove
the agfeed compensation unless the court dermines
that yhe agreed compensation is unreasonable in §ght of
thevork to be performed for the estate. If the wokk has

tady been performed and the court has not previousty
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regiewed the agreed compensation, the court gfail
def\ymine whether the agreed compensatigh s
unreésonable in light of the work actually perfo pfed for
the elate. In making the determination agf to the
reasondgleness of the compensation in the cgle of the
attorney¥or the personal representative, thegourt shall
be guided by Rule 4-200 of the Rules of fProfessional
Conduct okthe State Bar of California #ees for legal
services). IN the court determines th#t the agreed
compensatioth is unreasonable, the cglrt shall fix a
reasonable amfunt as compensation. #

(d) If the colrt determines that ;—"- attorney for the
personal reprefentative has rficeived excessive
compensation, the\eourt shall order ghe attorney to make
an appropriate retynd. If the coyrt determines that a
person other thar\ the attorpfy for the personal
representative has reReived excgssive compensation, an
order for the refund okthe excgksive compensation may
be obtained only in'a oceed{ng under Section 9684.5.

(e) Except as provideyd ingubdivision (f), nothing in
this section limits the righ # contest the account of the
personal representative uMer Chapter 3 (commencing
with Section 11000) of Pagf\g.

(f) The petitioner angfall\persons to whom notice of
the hearing on the pftitior\ was given pursuant to
subdivision (b) are bgfind by Yhe determination of the
court under this sectjfn.

9684.5. (a) Any jhterested pson may commence a
proceeding under jhis section to §btain an order that a
person determingd by the co to have received
excessive compghsation make an Xppropriate refund.
The proceedind under this section ay be combined
with the procfeding brought to deterMyine whether the
compensatight is excessive. There shall e no additional
filing fee iffthe petition under this sectin is combined
with the gther proceeding.

(b) Af proceeding under this sect) shall be
commghced by filing a petition requesting yat an order
be mgde under this section and referring tQ the other
progteding brought to determine whekher the
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cosppensation is excessive.

(™ Not less than 30 days before the hearing, thg
petitidger shall do both of the following:

(1) CMse notice of the hearing and a copy of ghe
petition to\be mailed to the personal representativgfand
to any othdg petitioner in the other proceedig to
determine wither the compensation is excessjfe.

(2) Cause a s\nmons and a copy of the petjfion to be
served on the peNon whose compensation igflaimed to
be excessive. The stqnmons shall be in the fgfm and shall
be served in the\manner prescribegl in Title 5
(commencing with Se§{ion 410.10) of Paft 2 of the Code -
of Civil Procedure.

(d) If the court detdygmines thgf the person who
received excessive compgnsatiopf should make an
appropriate refund, the co alf'so order. The order is
a judgment that may be en¥ppfed against the person
ordered to make the refund.

(e} An order that the oxney for the personal
representative make an appfopria¥g refund may be made
without compliance wijh the r¥guirements of this
section.

9685. Nothing in t#is chapter limys the right of an
attorney to decline 0 be the attorneyfor the personal
representative or t)fe right of an attorne} to withdraw as
the attorney for tffe personal representati€g, and, in such

case, the atto is entitled to reasonable §gmpensation
for the legal gfrvices actually provided.
9686. (a is chapter does not apply in any

proceeding for administration of a decedenks estate
commenfed before January 1, 1991. |

(b} Jotwithstanding its amendment or repeal Ny this
act, the applicable law in effect before January 1, 991,
goyfrning the subject matter of this chapter continuéyto
afply in any proceeding for administration of

e ¥ Chapter 2.5 (commencing with Section
9680) is added to Part 5 of Division 7 of the Probate Code
RiRpaiesslsmimsereiviyiiiaiEtusimbivenliitatiukognlos

? to read:

Zd by Chepler 79 of Lha Statitiu of /170

94 220
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CHAPTER 2.5. HIRING AND PAYING ATTORNEYS,
ADVISERS, AND QOTHERS

9680. (a) Except as restricted or otherwise provided
by the will or by court order and subject to subdivision
(b) and to Section 10804, the personal representative,
acting reasonably for the benefit of the estate and in the
best interest of interested persons, may hire persons to
advise or assist the personal representative in the
administration of the estate, including attorneys,
accountants, auditors, technical advisers, investment
advisers, or other experts or agents, even if they are
associated or affiliated with the personal representative.

(b) A provision in the will directing the personal
representative to hire a particular person to advise or
assist the personal representative in the administration of
the estate is not binding on the personal representative,
and the personal representative may, but is not required
to, hire that person.

9681. (a) The compensation of persons hired under
Section 9680, including the attorney for the personat
representative, shall be determined by agreement
between the personal representative and the person
hired, and, except as provided in Section 9684 and in
Chapter 3 (commencing with Section 11000) of Part 8, is
not subject to approval or review by the court.

(b) Subject to Section 9682, if the decedent’s will
makes provision for the compensation of a person hired
under Section 9680, including the attorney for the
personal representative, the compensation provided by
the will shall be the full and only compensation for the
services of that person.

9682. (a) The personal representative or a person
hired under Section 9680, including the attorney for the
personal representative, may petition the court to be
retieved from a provision of the decedent’s will that
provides for the compensation of a person hired under
Section 9680 or for relief from some other restriction or
other limiting provision of the will on the hiring of
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persons by the personal representative.

(b) Notice of the hearing on the petition shall be given
as provided in Section 1220 to all of the following persons:

(1) Each person listed in Section 1220.

(2) Each known heir whose interest in the estate
would be affected by the petition.

(3) Each known devisee whose interest in the estate
would be affected by the petition.

(4) The Attorney General, at the office of the Attorney
General in Sacramento, if any portion of the estate is to
escheat to the state and its interest in the estate would be
affected by the petition.

(c) If the court determines that it is to the advantage
of the estate and in the best interest of the interested
persons, the court may make an order:

(1) Granting relief from the restricion or other
limiting provision of the will upon the terms and
conditions the court specifies in the order.

(2) Authorizing compensation for the person hired
under Section 9680 in an amount greater than provided
in the will.

9683. (a) Except as otherwise provided in this
section, the personal representative may pay persons
hired under Section 9680 out of funds of the estate as a
proper expense of administration.

(b} If a person, including an attorney, is hired to assist
the personal representative in the performance of the
services of the personal representative for which the
personal representative is compensated under Part 7
{commencing with Section 10800), the person hired shall
be paid out of the personal representative’s own funds
and not out of the funds of the estate, except that, at the
request of the personal representative, the court may
order payment out of the estate directly to the person
assisting the personal representative in the performance
of these services, the payment to be charged against and
deducted from the compensation that otherwise wouid
be paid to the personal representative.

(c) Nothing in subdivision (b) limits the authority of
the personal representative to pay out of funds of the

94 250
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estate for services of tax counsel, tax auditors,
accountants, or other tax experts hired for the providing
of services in the computation, reporting, or making of
tax returns, or in negotiations which may be necessary for
the final determination and payment of taxes.

9684. (a) Subject to Section 10590 and to subdivision
(f) of this section, on petition of the personal
representative or an interested person, the court shall
review the following as requested in the petition;

(1) The propriety of employment by the personal
representative of any person under Section 9680 who has
been or is to be paid out of funds of the estate. ,

(2) The reasonableness of the agreed compensation
under subdivision (a) of Section 9681 of any person who
has been or is to be paid out of funds of the estate.

(b) Notice of the hearing on the petition shall be given
as provided in Section 1220 to all of the following persons:

(1) The person whose employment or compensation is
m question.

(2) Each person listed in Section 1220.

(3) Each known heir whose interest in the estate
would be affected by the petition.

(4) Each known devisee whose interests in the estate
would be affected by the petition.

(3) The Attorney General, at the office of the Attorney
General in Sacramento, if any portion of the estate is to
escheat to the state and its interest in the estate would be -
affected by the petition.

(¢) On hearing the petition, the court shall approve
the agreed compensation unless the court determines
that the agreed compensation is unreasonable in light of
the work to be performed for the estate. If the work has
already been performed and the court has not previously
reviewed the agreed compensation, the court shall
determine whether the agreed compensation is
unreasonable in light of the work actually performed for
the estate. In making the determination as to the
reasonableness of the compensation in the case of the
attorney for the personal representative, the court shall
be guided by Rule 4-200 of the Rules of Professional
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Conduct of the State Bar of California (fees for legal
services). If the court determines that the agreed.
compensation is unreasonable, the court shall fix a
reasonable amount as compensation.

{d) If the court determines that the attorney for the
personal representative has received excessive
compensation, the court shall order the attorney to make
an appropriate refund. If the court determines that a
person other than the attorney for the personal
representative has received excessive compensation, an
order for the refund of the excessive compensation may
be obtained only in a proceeding under Section 9684.5.

(e} Except as provided in subdivision (f), nothing in
this section limits the right to contest the account of the
personal representative under Chapter 3 (commencing
with Section 11000) of Part 8.

(f) The petitioner and all persons to whom notice of
the hearing on the petition was given pursuant to
subdivision (b) are bound by the determination of the
court under this section.

09684.5. (a) Any interested person may commence a
proceeding under this section to obtain an order that a
person determined by the court to have received
excessive compensation make an appropriate refund.
The proceeding under this section may be combined
with the proceeding brought to determine whether the
compensation is excessive. There shall be no additional
filing fee if the petition under this section is combined
with the other proceeding.

{b) A 'proceeding under this section shall be
commenced by filing a petition requesting that an order
be made under this section and referring to the other
proceeding brought to determine whether the
compensation is excessive.

fc) Not less than 30 davs before the hearing, the
petitioner shall do both of the following:

(1) Cause notice of the hearing and a copy of the
petition to be mailed to the personal representative and
to any other petitioner in the other proceeding to
determine whether the compensation is excessive.
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(2) Cause a summons and a copy of the petition to be
served on the person whose compensation is claimed to
be excessive. The summons shall be in the form and shall
be served in the manner prescribed in Title 5
(commencing with Section 410.10) of Part 2 of the Code
of Civil Procedure,

(d) If the court determines that the person who
received excessive compensation should make an
appropriate refund, the court shall so order. The order is
a judgment that may be enforced against the person
ordered to make the refund.

(¢) An order that the attorney for the personal
representative make an appropriate refund may be made
without compliance with the requirements of this
section.

9685. Nothing in this chapter limits the right of an
attorney to decline to be the attorney for the personal
Trepresentative or the right of an attorney to withdraw as
the attorney for the personal representative, and, in such
case, the attorney is entitled to reasonable compensation
for the legal services actually provided.

9686. (a) This chapter does not apply in any
proceeding for administration of a decedent’s esta
commenced before )

(b) Notwithstanding its repeal the applicable law in
effect before Jemwasu/T, 1997, governing the subject

matter of this chapter continues to apply in any
proceeding for administration of a decedent’s estate

31:1-1
Tylu,

commenced before o 1, 1991,

atalelo w NP R - ot heooae s o aar
AsseMy Bill 759 of the 1989-90 Regular Sessjgef” is
enacted Mg establishes a new Probate Code. i which
case this chap®sgshall become operative gas#fie same date
that the Probatd®Code added b ssembly Bill 759
becomes operative. ™

SEC.10. Section 104039¢®2added to the Probate Code,
to read: .

10404.5. Nggfihstanding any™grovision of the
decedenps#iil, the personal representatwg is authorized

to e {CISE slel= e Dravisicne. . e N o
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granted by Section 10565, whether or not the personal
represgntative has been granted authority to administes
the esthte under this part.

SEC. \l. Section 10406 of the Probate Code 'is
amended \p read:

10406. Subject to subdivision (c), t}uspart -' hes
in all of the Ypllowing cases:

(1) Where \authority to administer the g ate is
granted under \this part. f

(2) Where anphority to administer the gf ftate was
granted under foryper Sections 591.1 to 591. 9 hclusive, of
the Probate Code Og a petition filed after] ary 1, 1985.

(3) Where autho)ity was granted priory ko January 1,
1985, to administer dhe estate under thy Independent
Administration of Estdtes Act and one 4 if the following
requirements is satisfie§:

{A) A petition was filed under form# br Sectlon 591.1 of
the Probate Code after Jaguary 1, 1§85, requesting that
the personal representativd be autlfprized to administer
the estate under the Inddpendght Administration of
Estates Act in effect at the ti ) f petition was filed, and
the petition was granted ..

(B) A petition is filed undegkhis part requesting that
the personal representative bf authorized to administer
the estate under this part, ajid t ke petition is granted.

(b) Except as provided igfparagdaph (3) of subdivision
(a), a personal representagve who Was granted authority
prior to January 1, 1985, fo administr the estate under
the Independent Admjhistration of \Estates Act shall
continue to administer e estate undeAthe provisions of
the Independent Ad istration of Estalgs Act that were
applicable at the tim# the petition was granted.

(¢} If the pergbnal representatwe was granted
independent admyhistration authority pride to July 1,
1988, the persongl representative may use t{at existing
authority on anAd after July 1, 1988, to borrow\money on
a loan secure¢ by an encumbrance upon real Rroperty,
whether or/not that existing authority incliNes the
authority tg sell real property.

(d) Segtions 10404.5, 10565, and 10585.5 as enactgd bv

94 320
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the act thgt added this subdivision, and Section 105¢% as
amended By the act that added this subdivision, gb not
apply to gy proceeding for administratiogf of a
decedent’s e¥ate commenced before January#1, 1991.
Section 10501\ as that section existed pripr to iis
amendment by\ the act that added this Jubdivision,
continues to appl in any proceeding for aghninistration
of a decedent’s est\fe commenced before jghuary 1, 1991,
notwithstanding itS\amendment by the Act that added
this subdivision.

SEC. 12. Section Y0501 of the Jrobate Code is
amended to read:

10501. (a) Notwithstdgding anygother provision of
this part, whether the per\onal regfesentative has been
granted full authority or I itedfauthority, a personal
representative who has obtaNed futhority to administer
the estate under this part is\r fquired to obtain court
supervision, in the manner profided in this code, for any
of the following actions: 7\

(1) Allowance of the gher\onal representative’s
compensation. ' ;

(2) Settlement of accoyhts.

(3) Preliminary and figfl distrib fions and discharge.

(4) Sale of property bf the estale to the personal
representative or to phe attorney ¥or the personal
representative. “

(5) Exchange of prfperty of the estat  for property of
the personal reprefentative or for p¥pperty of the
attorney for the pefsonal representative. \

(6) Grant of agfoption to purchase priperty of the
estate to the pergbnal representative or to Yhe attorney
for the personalfepresentative. .

(7) AllowangE, payment, or compromise offa claim of
the personal fepresentative, or the attornew, for the
personal repgfsentative, against the estate.

(8) Compfomise or settlement of a claim, aclon, or
proceedingf by the estate against the peysonal
representgftive or against the attorney for the per¥onal
representhtive.

(9) Extension, renewal, or modification of the terms of
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a debt or'pther obligation of the personal representatl
or the attdyney for the personal representative, owi {to
or in favor\of the decedent or the estate. 7

(b) Notwjthstanding any other provision of thjf part,
a personal rdpresentative who has obtained onlydimited
authority to Ydminister the estate under thjf part is
required to ol tain court supervision, in e"{ manner
provided in thijcode, for any of the follo Mig actions:

(1) Sale of red property.

(2) Exchange o real property. y:

(3) Grant of an §ption to purchase j Lal property

(4) Borrowing ney with the lgan secured by an
encumbrance upon rdal property. /

(c) Paragraphs (4) t (9) inclusjfe, of subdivision (a)
do not apply to a traRsaction WYetween the personal
representative as such and the pg onal representative as
an individual where all of tge fq owmg requirements are
satisfied:

(1) Either (A) the persor 1 representative is the sole
beneficiary of the estate off () all the known heirs or
devisees have consented tf th{ transaction.

(2) The period for filiffg cre&itor claims has expired.

(3) No request for spgbial notid is on file or all persons
who filed a request for becial nol jce have consented to
the transaction. \

{4) The claim of gach creditor %, o filed a claim has
been paid, settled,for withdrawn, & the creditor has
consented to the tfansaction.

{d} Subdivisiorf (a) does not appl}r jo the hiring and
paying of personj mcludmg the attornegfor the personal
representative, phired under Section 9680 to advise or
assist the persg al representative in the agministration of
the estate. ;

SEC. 13. pection 10565 is added to the Ryobate Code,
to read:

10565. fa) Subject to Section 10804, the personal
representfitive has the power to hire persons t§advise or
assist infthe administration of the estate, Ngcluding
attorneys, accountants, auditors, technical Mgvisers,
investrdent advisers, or other experts or agents, den if
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thhy are associated or affiliated with the gfrsonal
reprggentatve.

b)\he personai representative has the ghower to
agree t§ and pay the compensation of tfie persons
described\in subdivision (a) out of funds ¢ the estate
unless theé\ person is hired to assist ghe personal
representati%e in the performance of grvices of the
personal repkesentative for which# the personal
Tepresentative \ is  compensated Ander Part 7
(commencing w} 1 Section 10800). 4

SEC. 14. Sectio L 10585.5 is added #0 the Probate Code,
to read:

10585.5. (a) If, piksuant to sufdivision (b) of Section
10580, the personal epresenfative gives notice of
proposed action with especf to the exercise of the
powers granted by Secfyon J0565 (hiring and paving
attorneys, advisers, and otk gfs to advise or assist in the
administration of the estatgh:

(1) The notice of proghsAd action shall include, in
addition to the informat ofi reduired by Section 10583, an
estimate of the total amdnt of ompensation to be paid
to the person hired. 4 '

(2) If the person bfred is an Y torney, each person
given notice of propffsed action sifgll also be provided
with a copy of the wiltten fee contrayf made pursuant to
Section 6148 of thefBusiness and Prof§ssions Code,

(3} If the persoyf hired is not an attoMgey, each person
given notice of p oposed action shall a%o be provided
with a copy of thf written contract, if anyNgoverning the
hiring and comgensation.

(b} Ifitappgars that the total amount of c pensation
to be paid to ghe person hired will exceed thamount of
the last prevjus estimate given in a notice of Proposed
action, the personal representative may giveNanother
notice of pfoposed action stating a new estimatdof the
total amoyht of compensation to be paid to the Mrson.

fc) Seghion 10390 does not apply to the extent tha\ the
compenghtion paid or to be paid exceeds the amoun¥ of
the estifhate contained in the notice of proposed action
most retently given.

54 380



A

\J

-—2] — ALy 831

SEC\L5, Part 7 (commencing with Section #B00) is
added t§ Division 7 of the Probate Code, to d:

PARNJ. COMPENSATION OF PERSPNAL
REPRESENTATIVE  /

¥,
o

CHAPTER 1. AMOUNT OF COMPENSATION

i

10800. (a) Subject to the provisio ;-"i this part, for
ordinary serviced the personal regfesentative shall
receive compensatipn based on the #alue of the estate
accounted for by théypersonal reprefentative, as follows:

(1) Four percent dy the first fiffen thousand dollars
($15,000). 3 F/

(2) Three percent or\ the next eighty-five thousand
dollars ($85,000). \

(3) Two percent on the¥p eXt nine hundred thousand
dollars ($900,000). %

(4) One percent on th¢
($9,000,000).

(5) One-half of one pegfent o} the next fifteen million
dollars ($15,000,000). ¢ _

(6) For all abovgf twenty-§ve million dollars
($25,000,000), a reasogfable amount¥o be determined by
the court.

(b) For the purgbses of this sectidy, the value of the
estate accounted fgr by the personal rejresentative is the
total amount of thf appraisal of property\n the inventory,
plus gains over tle appraisal value on sal¥s, plus receipts,
less losses frogfl the appraisal value on gales, without
reference to eflcumbrances or other obliga®ons on estate
property. :

10801. Sybject to the provisions of th  part, in
addition tofhe compensation provided by Sec®on 10800,
the couryf may allow additional compensajon for
extraordiflary services by the personal represent§tive in
an amoyht the court determines is just and reasdkable.

108¢ (a) Except as otherwise provided in\ this
sectionff if the decedent’s will makes provision for\the
compehsation of the personal representative, e

gext nine million dollars

54 390
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npensation provided by the will shall be the full |

onk compensation for the services of the pergfnal
reprgsentative. 7

(b)\The personal representative may petit#fn the
court 3§ be relieved from a provision of the &ill that
provides\ for the compensation of the versonal
representive. 7

(c) Notilg of the hearing on the petitionghall be given
as provided ifSection 1220 to all of the fo Wwing persons:

(1) Each peygon listed in Section 129§

(2) Each kndgn heir whose intepfst in the estate
would be affected\by the petition. 4

(3) Each known%gdevisee whose #fterest in the estate
would be affected b;\the petitio j-f

(4) The Attorney G¥peral, at tie office of the Attornev
General in Sacramento¥N anyv gortion of the estate is to
escheat to the state and it\jntefest in the estate would be
affected by the petition. \

(d) If the court determigs that it is to the advantage
of the estate and in the 6N interest of the persons
interested in the estate, fhe rt mayv make an order
authorizing  compenghtion Afor the personal
representative in an angount great§y than provided in the

10803. An agrgement betweX the personal
representative apfl an heir or deéisee for higher
compensation thgh that provided by tis part is void.

10804. Unlesgfexpressly authorized b the decedent’s
will, a persongfrepresentative who is an % ttorney may
receive the pffrsonal representative’s comp ynsation but
not compengfition for services as the estate torney.

10805. Iy there are two or more \personal
representgfives, the  personal represdytative’s
compensghtion shall be apportioned among the p\rsonal
represegitatives by the court according to the se Kices
actuaily'rendered by each personal representative g as
agreeg to by the personal representatives.

94 410
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CHAPTER 2. ALLOWANCE OF COMPENSATION BY
COURT

108§0. (a) At any time after four months froryg the
issuandy of letters, the personal representative ma ftile a
petition ¥gquesting an allowance on the compery t10n of
the persoigl representative. V4

(b) Notidg of the hearing on the petition sj £l be given
as provided 1\ Section 1220 to all of the foffowing:

(1) Each pe¥gon listed in Section 122

(2) Each knc heir whose interg#t in the estate
would be affectedVpy the payment of e compensatmn

(3) Each known¥Nevisee whose igiterest in the estate
would be affected by\he paymenigdf the compensation.

{(4) The Attorney Geyeral, at ti#€ office of the Attorney
General in Sacramento, X any gdrtion of the estate is to
escheat to the state and its\ptgfest in the estate would be
affected by the petition. ¢

(c) On the hearing, thy¢’ Yourt may make an order
allowing the portion of thff cortNpensation of the personal
representative, on accgfint of $grvices rendered up to
that time, that the cougt determin¥gs is proper. The order
shall authorize the gersonal repMgsentative to charge
against the estate tjfe amount allowid.

10831. (a) At ghe time of the Wling of the final
account and petifion for an order for §nal distribution,
the personal regfesentative may petitiorAthe court for an
order fixing ajd allowing the personal r¥presentative’s
compensatiolf for all services rendered ¥ the estate
proceeding 4 _

(b) Theffequest for compensation may be qcluded in
the final gbcount or the petition for final distrfgution or
may be ghade in a separate petition.

{c) Ypotice of the hearing on the petition shall b oiven
as pro ded in Section 1220 to all of the following:

(1)fEach person listed in Section 1220.

(2f Each known heir whose interest in the estXe
woyfld be affected by the payment of the compensatio

(§) Each known devisee whose interest in the estate
would be affected by the payment of the compensation.
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The Attorney General, at the office of the Attorney
Geneyal in Sacramento, if any portion of the estate is to
eschea\to the state and its interest in the estate would be 4
affected\py the petition.

(d) Oi\the hearing, the court shall make an ordef
fixing and\allowing the compensation for all servigbs
rendered i\ the estate proceeding by the persg al
representatiVg. The order shall authorize the perfonal
representative\to charge against the estate the gghount
allowed, less arf¢ amount previously charged agaf fist the
estate pursuant D Section 10830.

10832. NotwitRstanding Sections 10830 angj A0831, the

court may alloy compensation to thy personal
representative for §xtraordinary servicesybefore final
distribution when arly of the following rfquirements is
satisfied: 7

(a) It appears hkely at administrgy fon of the estate
will continue, whether dyge to hhgatl or otherwise, for

an unusually long time.
(b) Present payment beng fit the estate or the
beneficiaries of the estate. y

(c) Other good cause is sh\y
CHAPTER 3. ipp HCATION OF PART

10850. {a) This part dg snota lyma.nvproceedmg
for administration of aflecedent , estate commenced
before January 1, 1991 4

(b) Notwithstan' g its amendmeMNy or repeal by this
act, the applicable in effect befor¥ \ January 1, 1991,
governing the subjct matter of this [rt continues to
apply in any plfoceeding for adminstration of a
decedent’s estatff commenced before jan y 1, 1991.

SEC. 16. Sgction 10900 of the ProlX te Code is
amended to gfad:

10900. (9f An account shall include bot a financial
staternent gk provided in subdivision (b) and Y \ report of
administrgfion as provided in subdivision (c). §

(b) T}e financial statement shall include a s§mmary
statemegft, together with supporting schedules, 3

34 450
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.{I\ Property in all inventories.
{(2)\Receipts, excluding property listed in an g
inven .
+{3) ONins on sales.

(4) Other acquisitions of property.

(8) DisbDygrsements.
“"16) Losse\on sales.

(7) Other Yispositions of property. ,_

(8) PropertWremaining on hand.

() The rep&t of administration shall’ state the
liabilities of the %gstate, including creditgy’ claims, the

- hiring and paymemng of any persons undgf Section 9680
- who have been or ar\to be paid out of fugids of the estate,

and all other matters¥ecessary to sho the condition of
the estate.

(d) The statement & Lliabilitie _,' in the report of
administration shall inclu®e the f gflowing information:

(1) Whether notice togredigbrs was given under
Sectlon 9050.

(2) Creditor claims filed, i udmg the date of filing
the claim, the name of the clffnant, the amount of the
claim, and the action taken, ¢ 4n Xee claim.

(3) Creditor claims not $aid, tlsﬁed or adequately
provided for. As to each glch claify, the statement shail
indicate whether the cl Jn is due Nd the date due, the

~date any notice of rejegtion was givelg, and whether the

creditor has broughy "an action o the claim. The
statement shall ideghify any- real or personal property
that is security for jhe claim, whether byAmortgage, deed
of trust, lien, or gfher encumbrance .

SEC. 17. Sefffion 10954 of the Prolg pte Code is
amended to rgfid:

10954. (a)f Notwithstanding any other pkovision of
this part, th# personal representative is not r{guired to
file an agfount if any of the following con¥jtions is
satisfied s to each person entitled to distributi§n from
the estflte:

(1)fThe person has executed and filed a wAjtten
waiver of account or a written acknowledgment that the
person’s interest has been satisfied.

M 470
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) Adequate provision has been made for satisfactiogf

in i3 of the person’s interest. This paragraph does ;f’:
applyYo a residuary devisee or a devisee whose inteffest
in the\estate is subject to abatement. paymegft of
expensey or accrual of interest or income. '

(b} A Wyaiver or acknowledgment under suivision
{a} shall B executed as follows: -

(1) If th@person entitled to distribution is af adult and
competent, Ry that person. /

(2) If the Pgrson entitled to distributionds a minor, by
a person autfprized to receive monef or property
belonging to thdminor. If the waiver or g knowledgment
is executed by a §uardian of the estatefbf the minor., the
waiver or acknowi§dgment may be eyecuted without the
need to obtain apRgroval of the gourt in which the
guardianship procee¥ing is pendigf.

(3) If the person\ entitled #fo distribution is a
conservatee, by the cqpservat¢r of the estate of the
conservatee. The waive\ or gknowledgment may be
executed without the nefd #o cobtain approval of the
court in which the coérvatorship proceeding is
pending. 7%

(4) If the person entitl#d t distribution is a trust. bv
the trustee, but only iff the Yamed trustee’s written
acceptance of the trust j§ filed the court. In the case
of a trust that is subjeff to the cokti uing jurisdiction of
the court pursuant fo Chapter } (commencing with
Section 17300) of Mart 5 of Divisi§ 9, the waiver or
acknowledgment ghay be executed Wthout the need to
obtain approval gt the court. .

(5) 1f the pegfon entitled to distributi¥n is an estate, by
the personal fpresentative of the estateNThe waiver or
acknowledgnfent may be executed witho the need to
obtain appr#val of the court in which the eXate is being
administegfd.

'6) If fthe person entitled to distriNution is
incapacjfated, unborn, unascertained, or is Y person
whose jHlentity or address is unknown, or is a de? cnated
class gk persons who are not ascertained or are$not in
being} and there is a guardian ad litem appointed to

;
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represetthe person entltled to distribution, by the
guardian a¥ litem. :

(7Y ¥ person entltled to distribyfion has
designated an¥gttorney in fact who has the 1 ver under
the power of attorney to execute the4 wawer or
acknowledgmerly, by either of the followi g

(A) The persok entitled to dJSt!'lbl.lth an adult and
competent. __ :

(B) The attorne in fact. ;""

{(c) Notwithstandng subdivision #) :

(1) The personal r§presentative giiall file a final report
of administration at Ye time thgffinal account would
otherwise have been’ equlred. e final report shall
include the amount of §pmpen gition paid or payable to
the personal representa¥jve apfl shall set forth the basis
for determining the amo 1t 4 '

(2) A creditor whose iNgfrest has not been satisfied
may petition under SectiopAl0950 for an account.

SEC. 18. Section 11 p0N\of the Probate Code is
amended to read: 4 .

11000. {(a) The peg nna.l gpresentative shall give
notice of the hearing g¥ provide§ 111 Section 1220 to all of
the following persong!

(1) The person ljffted in Sectiok 1220.

(2) Each knowgl heir whose iMjerest in the estate
would be affecteg by the account. |

(3) Each kng#n devisee whose irgerest in the estate
would be affegfed by the account. \

(4) The Atybrney General, at the offi§ of the Attorney
General in §fcramento, if any portion & the estate is to
escheat to fhe state and its interest would be affected by
the acco

{5) If jhe estate is insolvent, each creditor who has
filed a cJim that is allowed or approved buljs unpaid in
whole ffr in part. !

{b) fAf the petition for approval of the accouff requests
aliowfince of all or a portion of the compensathn of the
perggnal representative, the notice of hearing§shall so
stajlh. N

(c) If the account is a final account and is filed

N
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together a petition for an order for final distribution
of the estat}, the notice of hearing shall so state. _

SEC. 19.\Section 11003 of the Probate Co 7 is
amended to Read:

11003. (a) ¥f the court determines that the 4 ntest
was without rejonable cause and in bad faith, e court
may award agairt the contestant the compengtion and
costs of the persdgal representative and othgf expenses
and costs of litigatin, including attorney’s ffes, incurred
to defend the accolgt. The amount awarg Ed is a charge
against any interest ofthe contestant in tijf estate and the
contestant is person3ly liable for afly amount that
remains unsatisfied.

(b) If the court detelnines that tife opposmon to the
contest was without reasdhable caugy ¥ and in bad faith, the
court may award the Yontestgfit the costs of the
contestant and other expgnsesgind costs of litigation,
including attorney’s fees, infurpf#d to contest the account,
The amount awarded #a charge against the
compensation or other Rterest of the personal
representative in the fskte and the personal
representative is liable peffonaly and on the bond, if any,
for any amount that regfains uksatisfied.

SEC. 20. Section J2205 of §the Probate Code is
amended to read:

12205. {a) The gfurt may red¥ ce the compensation
of the personal rgfresentative or Yhe attorney for the

personal represgfitative by an Y{mount the court
determines to bgfappropriate if the cd rt makes all of the
followmg dete inations:

(1) The tigle taken for adnnmstra on of the estate
exceeds the fime required by this chap¥r or prescribed
by the cougf.

i2) f time taken was within the %ontrol of the
personapgepresentative or attorney whose cqmpensatlon
is beingf reduced.

(3} "he delay was not in the best interest of the estate
or igfferested persons.

5) An  order under this section reducing
cofnpensation may be made regardless whether:
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(1) The cgmpensation otherwise allowable under Part
7 (commencig with Section 10800) would be reasonable
compensation¥or the services rendered by the persong,
representative. V' 4

(2) The compensation otherwise paid or to be pajf to
the attorney for'the personal representative wo i be
considered reasoMable compensation for the gfrvices
rendered by the aorney.

{c) An order undr this section may be mgfie on any
of the following heakngs: V4

(1) The hearing fdg finai distribution. 4

(2) The hearing forgn allowance on thgftompensation
of the personal represdntative. qy

{3) The hearing under Section 964 to review the
compensation of the} attorney f6r the personal
representative.

(d) In making a determ§nation ghder this section, the
court shall take into accoynt ayy action taken under
Section 12202 as a result of § pg¥vious delay.

(e) If the court determinfsfthat the attorney for the
personal representative hasfeceived compensation in
excess of the reduced amouyt lowed under this section,
the court shall order the ayorndy to make an appropriate
refund. Y

SEC. 21. Section }B640 of §he Probate Code is
amended to read:  §

15640. A trusteegwho has acdppted the trust may
resign only by one#f the followind methods:

(a) As providedfin the trust instament.

(b) In the casff of a revocable trul§, with the consent
of the person hffiding the power to rgvoke the trust.

(c) Inthe cghe of a trust that is not fgvocable, with the
consent of alfidult beneficiaries who arg receiving or are
entitled to pBceive income under the tr§st or to receive
a distributgbn of principal if the trust wer terminated at
the timgf consent is sought. If a beneKgiary has a
conservfftor, the conservator may consent to tRe trustee’s
resigngfion on behalf of the conservateg, without
obtairffng court approval. Without limiting the power of
the b&neficiary to consent to the trustee’s resignation, if
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the beneficiary has designated an attorney in fact who ha
the power T§des.the power of attorney to consent to Ae
trustee’s resignation, the attorney in fact may consegf to
theremgnaho ;f

(d) Pursuankto a court order obtained on petifion by
the trustee unddg Section 17200. The court shaHl accept
the trustee’s re§gnation and may make agy orders
necessary for the\preservation of the trusf property,
including the appofytment of a receiver Of/ temporary
trustee.

SEC. 22. Section \I5642 of the Prgbate Code is
amended to read: - 7

15642. (a) A trusteeymay be remgyed in accordance
with the trust instrumen® by the cougf on its own motion,
or on petition of a settlor, otmstee br beneﬁc:ary under
Section 17200.

{b) The grounds for ren val f a trustee by the court
include the following:

(1) Where the trustee has mmztted a breach of the
trust. #

(2) Where the trustee is fis§ivent or otherwise unfit to
administer the trust. y

(3) Where hostility gt laclf of cooperation among
cotrustees impairs the gdministhation of the trust.

(4) Where the trugfee fails orfdeclines to act.

(5) Where the tgfistee’s combpensation is excessive
under the circumstgnces.

(6) For other ggod cause.

(c) Ifit appeagf to the court tha t property or the
interests of a begPficiary may suffer I§ss or injury pending
a decision on agpetition for removal &f a trustee and any
appellate revigw, the court may, on it} own motion or on
petition of a gotrustee or beneficiary, mpel the trustee
whose remgfal is sought to surrender tYust property to a
cotrustee gf to a receiver or temporary trigstee. The court
may also fuspend the powers of the trustes o the extent
the coupt deems necessary.

SEC#23. Section 15645 is added to the Pro ate Code,
to rega:

13645.  If the trustee of a trust that is not revoqable has
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refused to transfer administration of the trust t¢ff a
successor trust compagy on request of the beneficjffries
described in subdivisidg-(c) of Section 15640 apfl the
court in subsequent pryceedings under Sectiog’ 17200
makes an order remowng the existing trusfee and
appointing a trust company as successor truste eythe court
may, in its discretion, &vard costs and /feasonable
attorney’s fees incurred Yy the petit:i er in the
proceeding to be paid by the tee or frofh the trust as
ordered by the court. N,

SEC. 24. Secton 15660 X the PwBbate Code is
amended to read: 4

15660. (a) If the trust has n§ trugfee or if the trust
instrument requires a vacancy in §h _;'{"" ce of a cotrustee

" to be filled, the vacancy shall be i efl as provided in this

section. :
(b) Ifthe trust instrument proviffs a practical method
of appointing a trustee or nameg tRe person to fill the

vacancy, the vacancy shall be fifled¥as provided in the
trust instrument. '

(c) If the vacancy in the offfce of tee is not filled
as provided in subdivision (b)§fthe vacdncy may be filled
by a trust company that has affreed to af§cept the trust on
agreement of all adult beneffciaries whoare receiving or
are entitled to receive infome under %he trust or to
receive a distribution offprincipal if the trust were
terminated at the time fhe agreement$s made. If a
beneficiary has a conservfftor, the conservd§or may agree
to the successor trusteff on behalf of thd} conservatee
without obtaining cougl approval. Withoutjlimiting the
power of the beneficiagy to agree to the succdgsor trustee,
if the beneficiary has fiesignated an attorney$§n fact who
has the power undeff the power of attorney b agree to
the successor trustgf, the attorney in fact may agree to
the successor trustfe. 2

\d) If the vacagey in the office of trustee is ot filled
as provided in sybdivision (b) or (c), on petion of a
cotrustee or bengficiary, the court may, in its diséretion,
appoint a truste to fill the vacancy. If the trust pRpvides
for more than one trustee, the court may, in its discetion,

M 570
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N2l number or any lesser numbgf of
trustees. In sele@ing a trustee, the court shs Jgive
consideration to ishes of the beneficiaries w0 are
14 years of age or $ider.. -4

SEC. 25. Sectiofk 15686 is added to the Pro bifte Code,
to read: ff

15686. (a) As ud
includes, but is not 1i}
fee, rate of percent?
hourly rate, and trans3
fees for extraordinary $rvices.

(b) A trustee may nkt charge an ificreased trustee’s
fee for administration §f a particulgf trust uniess the
trustee first gives at leas |60 days” wifitten notice of that
increased fee to each Bgneficis g7 of the trust whose
interest may be affected Ry the i reased fee.

(c) Ifabeneficiary files\ peti #Pn under Section 17200
for review of the increased rustge’s fee or for removal of
the trustee and serves a ®py of the petition on the
trustee before the expiratioh Bf the 60-day period, the
increased trustee’s fee does nW take effect as to that trust
until otherwise ordered by #Re court or the petition is
dismissed. A

SEC. 26. Section 17208 K the Probate Code is
amended to read: y %

17200. (a) Except asffprovidgd in Section 15800, a
trustee or beneficiary of a trust $nay petition the court
under this chapter cong erning the internal affairs of the
trust or to determine ghe existen % of the trust.

(b) Proceedings cq cerning theyinternal affairs of a
trust inciude, but aregfnhot limited toXproceedings for any
of the following pugboses: %

(1) Determiningfquestions of con§fruction of a trust
instrument, "‘{

{2) Dete i the existence or 0‘ existence of any
immunity, powey privilege, duty, or right.

(3) Determinghg the validity of a tru§t provision.

(4) Ascertainfhg beneficiaries and determining to
whom propert¥shall pass or be delivered upon final or
partial termination of the trust, to thk extent the

appoint the orighna

#?
d in this section, Hstee's fee”
pited to, the trustee’s Periodic base
. £F -
ge compensation, ¢ um fee,

94 550
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determination is ’\¢ made by the trust insh
(5) Settling the d#eounts and passing upongthe acts of

‘the trustee, includiag\ the exercise of dfscretionary

powers.

{6) Instructing the Yustee.

(7 Compelling theytrustee to rep information
about the trust or accodnt to the benefjfiary, if (A) the
trustee has failed to subrt a requested feport or account
within 60 days after wriffen request $f the beneficiary
and (B) no report or accdunt has b ¥#n made within six
months preceding the regiest. ;

(8) Granting powers to fie fee.

(9) Fixing or allowing Ypaymfnt of the trustee’s
compensation or reviewing the easonableness of the
trustee’s compensation.

(10) Appointing or removis ‘, a trustee.

(11} Accepting the res1gna on of a trustee.

(12) Compelling redress off §reach of the trust by any
available remedy.

(13) Approving or dirgy tm the modification or
termination of the trust. J :

(14) Approving or difectingy 'i the combination or
division of trusts.

{15) Amending or cofftorming t trust instrument in
the manner required to flualify a dedpdent’s estate for the
charitable estate taxfdeduction ]_ der federal law,
including the addifion of marjdatory governing
instrument requiremgnts for a chanta le remainder trust
as required by final gegulations and ruf§jngs of the United
States Internal Revghue Service, in an} case in which all
parties interested jn the trust have s{ ibmitted written
agreement to the groposed changes or v 'tten disclaimer
of interest.

(16) Authorizfnhg or directing transf of a trust or
trust propertv tf or from another jurisdgtion.

(17) Directifg transfer of a testamentagv trust subject
to continuing fcourt jurisdiction from dpe county to

another. \
(18) Apprgving removal of a testamenta}y:trust from
continuing cdurt jurisdiction. Y,

N,

‘.
S

94 510
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(19) Refqwging or excusing compliance withfthe
governing inshument of an organization pursyfht to
Section 16105.

SEC.-27. (a) Yhe following sections of thy Probate
Code, as amendey by this act, do not agfly in any
proceeding for adlginistration of a deceflent’s estate
commenced before lgnuary 1, 1991: /

{1} Section 7623.

2) Section 7662.
3) Section 7666.
4) Section 8547.
5) Section 9651.
6) Section 10900.
7) Section 10954.

(8) Section 11000.

(9) Section 11003.

95

(10) Section 12205. |

(b) The sections lisgd in suBidivision (a), as those
sections existed priogfto their amlendment by this act,
continue to apply in ghy proceedingior administration of
a decedent’s estatgfcommenced bef§yre January 1, 1991,
notwithstanding heir amendment b3 this act.

(c) Sections 90, 901, 902, 903, 904, N0, and 911 of the
Probate Code £ontinue to apply in an¥ proceeding for
administratigyf of a decedent’s estate cothmenced before
January 1, 1§91, notwithstanding their refeal by this act.

SEC. 28 f Section 9.5 of this act shall bed¢me operative
on July 11991, and on that date the rema¥ging sections
of this fct, other than Section 1, Section 27, and this
section), are repealed. o,

(
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SEC. 3. Section 10406 of the Probate Code, as added by
Chapter 79 of the Statutes of 1990, is amended to read:

10406. (a) Subject to subdivision (b), this part applies in
any case where authority to administer the estate iz granted under this
part or where independent administration authority was granted under
prior law.

(b) If the personal representative was granted independent
administration authority prior ¢to July 1, 1988, the personal
representative may use that existing authority on and after July 1,
1988, to borrow money on a loan secured by an encumbrance upon real
property, whether or not that existing authority includes the authority
to sell real property.

{c) Sections 10404.5, 10501, 10565, and 10585.5 ef—-the
former-Probate—Code-{repealed by -the-aect—eracting-thie-code)—as—theae
seetiens—exieted--on-~Jandary-1y—1591; do not apply in any proceeding for
administration of a decedent's estate commenced before January July 1,
1991. FKotwithstanding its repeal, Section 10501 of the former Probate
Code (repealed by the act enacting this code), as that section existed
on December 31, 1990, continues to¢o apply in any proceeding for
administration of a decedent's estate commenced before Jamruary July 1,
1991.

SEG. 4. Section 10585.5 of the Probate Code, as added by
Chapter 79 of the Statutes of 1990, is amended to read:

10585.5. (a) If, pursuant to subdivision (b) of BSection
10580, the personal representative gives notice of proposed action with
respect to the exercise of any of the powers granted by Section 10565
{hiring and paving attorneys, advisers, and others to advise or assist
in the administration of the estate):

{1) The notice of proposed action shall include, in addition
to the Information required by Section 10585, an estimate of the total
amount of compensation to be paid to the person hired.

{2) If the person hired is an attorney, each person given
notice of proposed action shall alsc be provided with a copy of the
written fee contract made pursuant to Section 6148 of the Business and

Professions Code.



(3) If the person hired is not an attorney, each person
given notice of proposed action shall also be provided with a copy of
the written contract, if any, governing the hiring and compensation.

(b) If it appears that the total amount of compensation to
be paid to the person hired will exceed the amount of the last previous
estimate given din a notice of ©proposed action, the personal
representative may give another notice of proposed action stating a new
estimate of the total amount of compensation to be paid to the person.

{c) Section 10590 does not apply to the extent that the
compensation paid or to be pald exceeds the amount of the estimate

contained in the notice of proposed action most recently given.

SEC. 5. Section 10850 of the Probate Code, as added by
Chapter 79 of the Statutes of 1990, 1s amended to read:

10850. {(a) This part does not apply in any proceeding for
administration of a decedent'’s estate commenced before Jaruary July 1,
1991.

(b) HNotwithstanding its repeal, the applicable law in effect
before dJamuasry July 1, 1991, governing the subject matter of this part
continues to apply in any proceeding for administration of a decedent's

estate commenced before Jemuary July 1, 1991.

SEC. 6. Section 10900 of the Probate Code, as added by
Chapter 79 of the Statutes of 1990, is amended to read:

10600. (a) An account shall iInclude bhoth a financial
statement as provided In subdivision (b) and a report of administration
as provided in subdivision (e).

{h) The financial statement shall include a summary
statement, together with supporting schedules, of:

{1) Property Iin all inventories.

{2) Receipts, excluding property listed in an inventory.

{3) Gains on sales.

{4) Other acquisitions of property.

{5) Dishursements.

{6) Losses on sales.

{7) Other dispositions of property.

e
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(8) Property remaining on hand.

(c) The report of administration shall state the liabilities
of the estate, including creditor claims, the hiring and payment of and
compensation paid or payable to any persons hired under Section 9680
who have been or are to be paid out of funds of the estate, and all
other matters necessary to show the condition of the estate.

(d} The statement of 1liabilities in the report of
administration shall include the following information:

(1) Whether notice to creditors was given under Section 9050.

(2) Creditor claims filed, including the date of filing the
claim, the name of the claimant, the amount of the claim, and the
action taken on the claim,

(3) Creditor claims not paid, satisfied, or adequately
provided for., As to each such claim, the statement shall indicate
whether the claim is due and the date due, the date any notice of
rejection was given, and whether the creditor has brought an action on
the claim. The statement shall identify any real or personal property
that 1s security for the claim, whether by mortgage, deed of trust,

lien, or other encumbrance.

SEC. 7. This act shall become operative on July 1, 1991.
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Amendment 17
On page 14, line 24, strike out "SEC. 17." and insert:
SEC. 15.

Amendment 18
O page 15, line 12, strike out "SEC. 18." and insert:
SEC. 1s.

Amendment 19
On page 15, line 23, strike out "SEC. 13." and inserc:
SEC. 17.

Amendment 20
On page 16, line 13, strike ocur "SEC. 20." and insert:
JEC. 13.

Amendment 21

On page 16, line 28, strike out "SEC. 21." and insert:
SEC. 19.

Amendment 22
On page 17, between lines 8 and 9, insert:

SEC. 20. Chapter 2.5 {(commencing with Section 9680) is added

to Part 5 of Division 7 of the Probate Code, zs added by Chapter 79 of
the Starutes of 1990, to read:
CHAPTER 2.3. COMPENSATION OF ESTATE ATTORNEY

9680. (a) The compensation of the attorney for the personal
representative shall be determined in the same manner as was provided
in Sections 900 to 911, inclusive, of the Probate Code repealed by
Section 13 of Chavter 79 of the Statutes of 1990.
(b} Any ruies adopted by the Judicial Council to implement this

section shall apply notwithstanding any other provision of this code.



Amendment 23

On page 17, line 9, strike cut "SEC. 22." and insert:
SEC. 21.

Amendment 24
On page 17, line 39, strike out "SEC. 23." and insert:
SEC. 22.

Amendment 25
On page 18, line 14, strike ocut “SEC. 24." and insert:
SEC. 23.

Amendment 26
On page 18, line 20, strike out "SEC. 25." and insert:
SEC. 24,

Amendment 27
On page 19, line 11, strike out "SEC. 26." and insert:
SEC. 25.

Amendment 28
On page 20, line 20, strike out "SEC. 27." and insert:
SEC. 26.

Amendment 29

On page 20, line 38, strike out “"SEC. 28." and insert:
SEC, 27.

Amendment 30

On page 21, line 4, strike out "SEC. 29." and insert:
SEC. 28.

Amendment 31
On page 21, between iines 10 and 11, insert:

SEC. 29. 3Section 37 of Chapter 79 of the Statutes of 1990 is
amended to read:



SEC. 37. This act shall beeeme—operative—oniy—if Aosembly
Biié—éEHr-eE—%he—%GGG—QG—Regaiaa-Seaa%en—4a—iﬂuﬁnaﬂxﬂkﬁmmi-takes—ef£ee§
ea—or--befere—Joanuary—1-1691y—in-which-—ease —thie-bill-ghall become
operative on July 1, 1991,

SEC. 20. Chapter 2.5 (commencing with Section 5680), as
added by Section 20 of this Act, to Part 5 of Division 7 of the Probate
Code enacted by Chapter 79 of the Statutes of 1990, shall become
operative only if Assembly Bill 831 of the i989-90 Regular Session is
not enacted, and if Assembly Bill 831 of the 1989-90 Reguiar Session is
enacted, Chapter 2.5 (commencing with Section 9680), as added by
Section 20 of this Act, to Part 5 of Division 7 of the Probate Code
enacted by Chapter 79 of the Statutes of 1990, shall be repealed on the

date that Chapter 79 of the Statutes of 1990 becomes operative,

Amendment 32
On page 21, line 11, strike out "SEC. 30." and insert:
SEC. 31.



